
Public Holidays
1. Are there any transferred public holidays for Christmas and New 

Year 2006-2007?
 No.  Christmas, boxing day, New Years day and 2 January fall on 

Mondays and Tuesdays respectively and do not transfer this festive 
season.

2. What do I pay an employee for a public holiday if the employee 
does not work on the public holiday?

 This depends on whether the day would “otherwise be a working day” 
for the employee.  

 If so, the employee is entitled to the whole day as a holiday paid at the 
employee’s “relevant daily pay” for the day.  

 If the employee would not have been working that day, then the 
employee is not entitled to any payment.

3. What would “otherwise be a working day”?
 This is usually obvious, such as any day from Monday to Friday for a 

Monday to Friday worker.  The question can be rephrased as would it 
have been a working day for the employee if it wasn’t a public holiday?  

 However, where it is not obvious, such as when an employee works 
regularly but not on consistent days or a regular pattern, then an 
employer and employee should try and reach agreement.  They should 
take into account the employment agreement, patterns of work, 
rosters, whether the employee only works when work is available and 
any expectation that the employee had that he or she would have 
worked that day.  

 As an example if an employee often worked Mondays, but not always, 
and a public holiday falls on a Monday then, subject to any factors 
that may be inconsistent with the employee usually working that 
day, it would be possible to conclude that the public holiday would 
“otherwise be a working day”.  However, if an employee works on 
a particular day, even for a number of weeks, because of a particular 
work requirement (e.g. completing a project prior to Christmas and 
the project is completed) then the employee could not have had a 
reasonable expectation of working the Christmas Monday and it 
would be possible to conclude that the day would not “otherwise be a 
working day”.

4. What is “relevant daily pay”?
 This is the amount of pay the employee would have received if the 

employee had worked the day and includes commissions, incentive 
payments, overtime that may otherwise be attributed to that day and 
the cash value of board or lodging provided to an employee.  However, 
it does not include the time and a half that is required to be paid for 
work performed on the day under the Holidays Act 2003.  

 If it is not possible to calculate, reasonably accurately, what the 
employee would have received, the Holidays Act provides a formula 
that divides an employee’s “gross earnings” for the 4 weeks (or pay 
period if longer) immediately preceding the public holiday by the 
number of days and part days worked by the employee in that period.  

 However, the formula should only be used where it is not possible to 
calculate what the employee would have likely received because the 
formula’s use of “gross earnings” can significantly inflate the payment.  
As an example the relevant daily pay for Christmas day calculated by 
using the formula will include any bonus paid leading up to Christmas, 
even if it is an annual bonus, and any annual holiday payments made 
leading up to Christmas (acknowledging that annual holiday payment 
must be paid before the annual holiday is taken) divided by the day 
and part days worked in the period immediately prior to Christmas.

5. What are “gross earnings”?
 This means all payments that an employer is required to make under 

the employees employment agreement including not only salary and 
wages but allowances, holiday payments, commissions, bonuses, 
incentive and productivity payments, overtime, the cash value of board 
or lodging provided by an employer and any first week ACC payments 
made by an employer.

6. What do I pay an employee for working on a public holiday?
 If an employee works on a public holiday that employee is entitled to 

be paid, for the hours the employee works on that day, at the greater 
of (1) the employee’s “relevant daily pay” if it includes a penal rate that 
is more than time and a half or (2) the employee’s “relevant daily pay” 
less any penal rate that is less than time and a half, plus half that daily 
pay again (with the penal rate removed) i.e. time and a half excluding 
any contractual penal rate.  

 Note an employee is only entitled under the Holidays Act 2003 to 
payment for the actual hours worked on the day not the hours an 
employee would normally work on that day.  As an example if an 
employee normally works 8 but only works 3 hours on a public holiday 
that employee is only entitled to be paid for working 3 hours.

7. Are employees entitled to take paid time off for having worked 
on a public holiday?

 Employees are entitled to an alternative whole day off paid at their 
“relevant daily pay” if they have worked any time on a public holiday 
and that day would “otherwise be a working day”. If the public holiday 
worked by the employee would not “otherwise be a working day” the 
employee is not entitled to any alternative holiday.  Note the alternative 
day off is a whole paid day off even if the employee only worked part 
of a day on the public holiday.

8. Can I require employees to work on a public holiday?
 You can only require employees to work on a public holiday if the 

public holiday would “otherwise be a working day” for the employee 
and the employment agreement requires the employee to work on the 
public holiday. 

9. When can an employee take an alternative holiday?
 The alternative holiday should be taken by agreement between 

employer and employee.  However, within 12 months of the public 
holiday that resulted in the alternative day and in the absence of any 
agreement, an employee can give 14 days notice to an employer 
of the date the employee will be taking the alternative day as long 
as the employee has taken into account the convenience of the 
employer.  After 12 months the employer may give 14 days notice of a 
requirement to take the day or the employer and employee may agree 
to cash up the day.

10. What happens if an employee has resigned and the employee’s 
notice expires just before Christmas?

 Any entitlement to annual holidays that the employee has not taken 
must be projected forward from the employee’s last day of work as if 
the employee was going to take the holidays.  Any public holidays that 
fall within that period that would “otherwise be a working day” for 
the employee must be treated as paid public holidays of the employee, 
i.e. the employee receives payment for the public holidays that fall 
within the deemed annual holiday period as well as their annual 
holiday entitlement.
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Christmas Closedown
11. Can I still operate a Christmas close down?
 Yes, as long as you have customarily had a Christmas close down. 

12. What do I have to do to notify employees of a Christmas
close down?

 You must give your employees at least 14 days notice of your intention 
to close down over Christmas period and telling employees that they 
are required to take annual holiday, if any, during that period.  It is 
prudent that you provide notice in writing.  A general memo will do 
telling employees when the business will close and when it will re-
open.  It is also a good idea to explain what will happen with regard to 
holiday entitlements and holiday pay.  However, you must ensure that 
each employee receives the memo.  If you are intending to discontinue 
the work of any employee during that period because an employee 
does not have sufficient holiday or any holiday entitlements it is 
recommended that employees in that category receive personal letters.

13. What happens if employees do not have enough holiday 
entitlements, or do not have any holiday entitlement?

 If an employee has no annual holiday entitlement, i.e. the employee 
is within the employee’s first year of employment, or has used the 
whole of any previous year’s entitlement, and has not yet qualified 
for annual holiday in the subsequent year, the employer must pay 
6% of the employee’s gross earnings from the employee’s anniversary 
of employment until the commencement of the closedown period 
and may discontinue the employee’s work for the duration of the 
closedown period.  

 That employee’s anniversary date in the calculation of annual holiday 
is then re-set with the date of the commencement of the closedown, 
i.e. the employee’s annual holiday entitlements then become calculated 
from the commencement of the closedown in the future.

 If an employee has some annual holiday entitlement, but it is not 
sufficient to cover the closedown period, the employee must be 
paid the holidays the employee is entitled to and the employer and 
employee may agree that the employee takes annual holidays in 
advance.   

 The Holidays Act 2003 provides no solution if an employer and an 
employee cannot agree to take annual holiday in advance.  If the same 
principle is applied as applies to employees who have no entitlement at 
the commencement of the closedown, then the employees who do not 
have sufficient holiday and cannot reach an agreement with regard to 
holiday taken in advance, would not be paid for the remainder of the 
closedown period.  Note: At the time of drafting, there has been no 
judicial assistance on this point.  

14. How are annual holidays paid?
 Annual holidays are to be calculated and paid at the greater of the 

employee’s “average weekly earnings” or “ordinary weekly pay” at 
the time the holiday is taken. The “average” weekly earnings is the 
employee’s “gross earnings” divided by 52.  

 The “ordinary weekly pay” is the pay an employee receives under 
his or her employment agreement in an ordinary week and includes 
commission, bonuses, productivity, incentive pay, overtime, if they 
form part of the employee’s regular pay and the cash value of any 
board and lodgings provided by the employer.  However, it excludes 
any of the above listed payments (except the cash value of board and 
lodgings), if they are not part of an employee’s regular pay as well as 
one off exceptional payments and any discretionary payments that 
the employer is not bound by the terms of employment to pay to the 
employee.  If it is not possible to calculate “ordinary weekly pay” on 
this basis, the Holidays Act 2003 provides a formula.

15. What happens to any public holidays that fall within Christmas 
Closedown?  

 If the public holidays would “otherwise be working days” for the 
employee, then those days are to be observed as public holidays 
and are not counted as annual holidays, e.g. for a Monday to Friday 
worker, Christmas and Boxing Day would be treated as public holidays, 
the remaining three working days in that week are treated as annual 
holiday and the Monday and Tuesday of the following week are the 
New Year and 2nd of January public holidays.

16. What happens to an employee who is sick while on
annual holidays? 

 If the employee is sick immediately before the commencement of 
annual holidays, assuming the employee has a sick leave entitlement, 
then those days are treated as sick leave and not annual holidays.

 If the annual holidays have already commenced, an employer may 
allow an employee taking annual holidays to take those days as sick 
leave if the employee has an entitlement.

17. What about bereavement leave in the same circumstances?  

 Any bereavement leave taken at the commencement of annual 
holidays or during the annual holidays, must be treated as bereavement 
leave and not annual holidays. 

Auckland Chamber of Commerce  PO Box 47, Auckland  p. 09 309 6100  f. 09 309 0081  e. akl@chamber.co.nz  w. www.b-vital.com

These FAQs were prepared by the Auckland Chamber of Commerce & the
employment law team of Hesketh Henry. For more information please contact
Jim Roberts or Andrew Flexman at Hesketh Henry on (09) 375 8723 or
(09) 375 8717.
Disclaimer: These FAQs are intended as a first point of reference and should not
be relied on as a substitute for professional advice. Special legal advice should
always be sought in relation to any particular circumstances and no liability will
be accepted for any losses incurred by those relying solely on this publication.
©Copyright Auckland Regional Chamber of Commerce and Hesketh Henry 2006

FREQUENTLY ASKED QUESTIONS:
PUBLIC HOLIDAYS AND CHRISTMAS/NEW YEAR CLOSE DOWNS, 2006 - 2007

HOLIDAYS ACT GUIDE



Auckland Chamber of Commerce  PO Box 47, Auckland 
p. 09 309 6100  f. 09 309 0081  e. akl@chamber.co.nz  w. www.b-vital.com

© Copyright Auckland Regional Chamber 
of Commerce and Hesketh Henry 2006

NoYes

No

Employee receives an 
alternative day off 

paid at the employees 
relevant daily pay no 

matter how much time 
is worked 

Yes

And

Employee is paid for the hours that are worked at the 
greater of the employee's "relevant daily pay" including 

any penal rate that exceeds time and a half or time and a 
half the employee's relevant daily pay having deducted 

any penal rate less than time and a half

Yes No

Would the public holiday otherwise 
be a working day for the 

employee? 

Does the employee work on the 
public holiday? 

Does the employee work on the 
public holiday? 

Employee
observes the 
public holiday 
and receives 

"relevant daily 
pay" for the 

day

Employee
observes the 
holiday and 

has no 
entitlement to 

pay for the
day

FREQUENTLY ASKED QUESTIONS:
PUBLIC HOLIDAYS AND CHRISTMAS/NEW YEAR CLOSE DOWNS, 2006 - 2007

HOLIDAYS ACT GUIDE



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


